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Judge ERDMVANN del i vered the opinion of the Court.

A special court-martial conposed of a mlitary judge
sitting al one convicted Appellant, pursuant to his pleas, of one
specification of wongful use of lysergic acid diethylamde
(LSD) and one specification of wongful use of marijuana, both
in violation of Article 112a, Uniform Code of MIlitary Justice
[ hereinafter UCMJ], 10 U.S.C. § 912a (2002). Appellant was
sentenced to a bad-conduct discharge and confinenent for four
mont hs. The conveni ng authority approved the sentence as
adj udged, and the Air Force Court of Crimnal Appeals (CCA

affirmed the findings and sentence.

On Appellant’s petition, we granted review of the foll ow ng
i ssue:

WHETHER I T IS AGAI NST PUBLI C POLI CY TO REQUI RE AN ACCUSED
TO WAIVE H'S RIGHT TO ALERT THE COURT, | N AN UNSVWORN
STATEMENT, OF THE VI OLATIONS OF H' S RI GATS TO HAVE COUNSEL
PRESENT VWHEN HE WAS | NTERROGATED BY M LI TARY CRI M NAL

| NVESTI GATORS | N ORDER TO BE PERM TTED TO OBTAI N A PRETRI AL
AGREEMENT.

FACTS

Appel l ant entered the Air Force in February 2000 and was
assigned to the 335'" Training Squadron, Keesler Air Force Base,
M ssissippi, at all tines relevant to the charge and

specifications in this case. On May 20, 2000, Appellant and two
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of his fellow classnmates, Airman Basic (AB) Choyss Lowery and

Ai rman Adam Saunders, took a trip to New Ol eans to hang out and
have sone fun. Once in New Ol eans they wal ked down Bourbon
Street, stopping in bars and trying to neet wonen. They
eventually entered into conversation with two wonen, one of whom
had purple hair. Follow ng sone conversation, the purple-haired

woman invited the airmen to her house.

When they arrived at her house, Appellant noticed nmarijuana
sitting on a table. He asked the wonman if he could have sone
mari j uana, and she said that he could. Appellant then rolled a
marijuana cigarette, lit it and snoked it. The woman and AB
Lowery shared the marijuana cigarette with Appellant. The woman
| ater offered the airmen sone “acid.” She handed an Altoid
breath mint that contained LSD to Appellant and AB Lowery. Both
Appel  ant and AB Lowery swal | owed one breath mint containing the

LSD.

The Air Force Ofice of Special Investigations (AFOCSI)
conducted an investigation, and Appellant was subsequently
charged. Appellant was represented by the Area Defense Counse
(ADC) at Keesler Air Force Base who provided notice of the
representation to the AFCSI and infornmed themthat all requests

for questioning must go through him After this notice the
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AFCSI directly contacted Appellant and, unbeknown to his defense

counsel, conducted an interrogation.IEI

During the pretrial stages of the case, the parties discussed
terms for a pretrial agreenent in which appellant woul d pl ead
guilty in exchange for a four-nmonth cap on confinenent. The
def ense counsel later subnmitted the pretrial notice required by

Uniform Rul es of Practice Before Air Force Courts-Martial Rule

3.1(D) (2002) [hereinafter UniformRuIes].IZI This notice included

a summary of Appellant’s intent to raise in his unsworn
statenent alleged constitutional violations that occurred as a

result of the AFCSI interrogation.

After the Governnent received this notice, it infornmed the
defense counsel that it would not support the pretrial agreenent
i f Appellant intended to discuss any alleged violation of his
constitutional rights. Following consultation with his defense
counsel, Appellant agreed to accept the new terns of the

pretrial agreenent.

1t is not contested that the AFCSI questioning centered on the conduct of
the other two airnmen and did not elicit or result in any evidence that could
have been used agai nst Appel | ant.

2 This rule requires the defense to provide notice of any matter arguably
i nadm ssible, irrelevant or immterial that nmay be included in the accused’ s
unswor n st at enment .
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The | anguage of the pretrial agreenment provides, in
pertinent part, as follows:

h. Agree to waive any notion regarding nmy constitutional
rights to counsel and ny right to remain silent during
AFCSI interviews and other questioning conducted by the
AFCSI that occurred after | was represented by counsel. In
addition, | agree not to discuss any of the circunstances
surrounding ny interrogation or questioning during ny care
[sic] inquiry, any sworn statenment, any unsworn statenent
during nmy trial. Although it was ny intention to discuss
these matters at ny trial, | specifically waive ny rights
to di scuss these naléers to gain the benefit of this
pretrial agreenent.!

The mlitary judge recognized that this provision of the
pretrial agreenent m ght involve public policy considerations.
As part of his inquiry into the terns of the pretrial agreenent
the mlitary judge stated: “And in order to ensure that this
does not violate public policy, | amgoing to inquire into that
now during this particular inquiry.” The mlitary judge then
| aunched into the follow ng inquiry:

Mi: And sir, also you state that originally you were
intending to discuss these matters at trial, but you
specifically waived the right to discuss these matters to

gain the benefit of the pre-trial agreenent. Is that
correct?

3 Appellant linmits his appeal to whether the provision in the pretria
agreenment in which he waived his right to raise the interrogation by the
AFOSI in his unsworn statenent violates public policy. The pretria
agreenment al so contains | anguage that could be construed to constitute a
wai ver of appellant’s right to raise the issue in his Care inquiry. Wile
t he | anguage was obviously not interpreted in that nanner by the parties
bel ow, the Court notes that any provisions of a pretrial agreenment that

i nhibit the providence inquiry or the inquiry into the pretrial agreenent
woul d not be appropriate. See Article 45(a), UCMJ, 10 U S.C. § 845(a)
(2002); Rule for Courts-Martial 910(e)-(f); United States v. Green, 1 MJ.
453 (C.M A 1976); United States v. Care, 18 C. M A 535, 539-42 (1969).
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ACC:. Yes, Ssir.

Mi: And you realize that, obviously, you have got the
right to bring these matters to the court’s attention in
your unsworn statenment, or potentially through sworn
statenents, either one, both in the finding — well, at

| east sworn testinony in the findings aspect, if you had

pl ead not guilty, and in the unsworn and sworn both in the
sent enci ng aspect, should it have gone to sentnecing [sic].
Do you realize that?

ACC:. Yes, Ssir.

Mi: COkay. And you also realize that these could be
mtigating factors for sentencing, which potentially could
reduce the sentence that | would inpose. And, had this
gone to finding, rather than a plea of guilty, potentially
sonme of the evidence could have been excluded, based upon
these as potential violations, had the court so found that
they were violations. Do you understand that?

ACC. Yes, sir.

MI: COkay. And | knowthis is a lot of stuff to be asking
you, but | want to get it clear on the record for a
potential appellate review, and that is being fully

cogni zant and aware of this potentiality, had you succeeded
on the notions and pled not guilty, sone of the evidence
may have been excl uded, which could have potentially
resulted in an acquittal upon you, or that sone of the
stuff that had been brought before the court’s attention
potentially could be a mtigating factor in sentencing. Do
you fully realize that?

ACC:. Yes, Ssir.

Ml: And, with that in mnd, is it still your desire to
wai ve these matters and not pursue themat the trial?

ACC:. Yes, Ssir.

On appeal to the CCA, Appellant argued both that his sentence
was i nappropriately severe, and that the noted pretrial

agreenent provision was agai nst public policy and, therefore,
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shoul d not be enforced. The CCA found that the sentence was
appropriate and that the pretrial agreenent did not violate Rule
for Courts-Martial 705 [hereinafter RC.M]. W subsequently

granted revi ew.

DI SCUSSI ON

Rul e for Courts-Martial 705 addresses various rul es
regarding the use of pretrial agreenments in court-marti al
proceedi ngs. The provisions pertinent to this case are as

foll ows:

(c) (1) Prohibited terns or conditions.

(A) Not Voluntary. A termor condition in a pretrial
agreenent shall not be enforced if the accused
did not freely and voluntarily agree to it.

(B) Deprivation of certain rights. A termor
condition in a pretrial agreement shall not be
enforced if it deprives the accused of: the right
to counsel; the right to due process; the right
to challenge the jurisdiction of the court-
martial; the right to a speedy trial; the right
to conpl ete sentenci ng proceedi ngs; the conplete
and effective exercise of post-trial and
appel l ate rights.

(d) (3) Acceptance. The convening authority may either
accept or reject an offer of the accused to enter into a
pretrial agreenent or nmay propose by counteroffer any terns
or conditions not prohibited by law or public policy. The
deci sion whether to accept or reject an offer is within the
sol e discretion of the convening

authority.
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In the present case, Appellant does not chall enge the
meani ng or scope of the provision at issue, nor does he assert
that his waiver was not knowi ng and voluntary. Appellant argues
only that the pretrial agreenent violates public policy because
it prohibited himfromdiscussing, in his unsworn statenent, the
ci rcunst ances surroundi ng AFCSI’s interrogation of him
Appel | ant does not argue that he was wongly deprived of the
right to raise this issue in a notion or through other
W tnesses. He does not allege that the interrogation produced
evi dence that woul d have been used against himat trial, nor
does he argue that his plea was involuntary.

Therefore, we need only determ ne whether the chall enged
provision in the pretrial agreenent violated public policy. In
turn, if the provision is not contrary to public policy or
R C. M 705, an accused may wai ve the underlying right if that
wai ver is know ngly and voluntarily execut ed.

To the extent that a termin a pretrial agreenent violates
public policy, it will be stricken fromthe pretrial agreenent

and not enforced. See RC M 705(c)(1)(B); United States v.

Clark, 53 MJ. 280, 283 (C. A A F. 2000). Under those
ci rcunst ances, public policy prohibits the accused from wai vi ng
the underlying right or privilege as part of the pretrial

agreenent. Consequently, when pretrial agreenents are
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chal | enged based upon all eged violations of public policy, the

cases invariably discuss the issue in the context of waiver.

Crim nal defendants may knowi ngly and voluntarily waive

many rights and Constitutional protections. See, e.g., Ricketts

v. Adanson, 483 U. S. 1, 10 (1987); Boykin v. Al abama, 395 U. S

238, 243 (1969); Johnson v. Zerbst, 304 U S. 458, 465 (1938).

Further, the U S. Suprene Court has held that “absent sone
affirmative indication of Congress’ intent to preclude waiver,
we have presuned that statutory provisions are subject to waiver

by voluntary agreenent of the parties.” United States v.

Mezzanatto, 513 U. S. 196, 201 (1995). In United States v.

McFadyen, 51 MJ. 289 (C. A A F. 1999), this Court noted that an
accused may wai ve significant rights as part of a pretrial
agreenent and held that an accused could waive his right to
chall enge his pretrial treatnent in a pretrial agreenent. |d.

at 290-91 (citing United States v. Rivera, 46 MJ. 52 (CAAF

1997)) (an accused nmay wai ve evidentiary objections); United

States v. Weasler, 43 MJ. 15, 19 (C A A F. 1995 (where

unl awf ul command i nfluence in the preferral of charges was
alleged, it was perm ssible for the accused to offer to waive

unl awf ul command i nfluence); United States v. Burnell, 40 MJ.

175 (C. M A 1994) (waiver of trial by court-martial conposed of
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menbers); United States v. Gansener, 38 MJ. 340 (C M A 1993)

(wai ver of adm nistrative board is permssible)).

The Court in MFadyen, however, also voiced concern that
Article 13, UCMJ, 10 U S.C. 8§ 813 (2002), (pretrial punishnment)
wai vers should only be executed with full know edge of the
i nplications of the waiver and provided a procedure that
mlitary judges should foll ow when faced with a pretrial
agreenent containing an Article 13 waiver. This procedure
requires the mlitary judge to inquire into the circunstances of
the pretrial confinenment and the vol untariness of the waiver,
and to ensure that the accused understands the renedy to which
he woul d be entitled if he made a successful notion. |d. at
291. The analysis of the mlitary judge in this case was

consi stent with MFadyen, adjusted to address the specific

wai ver rai sed here.EI

Rul e for Courts-Martial 705(c)(1)(B) does not prohibit an
accused fromwaiving his right to notify the court of the
ci rcunst ances surroundi ng AFCSI’ s interrogation of himw thout
notice to his defense counsel. \While Appellant argues that the

wai ver deprived himof a “conplete sentencing proceedi ng”

* McFadyen was not cited by the nmilitary judge, and it is not evident fromthe
record he either referred to McFadyen or devel oped a simlar analysis on his
own volition out of an abundance of caution.

10
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pursuant to RC M 705(c)(1)(B), the right to nake an unsworn
statenent is not unlimted. R C M 1001(c)(2)(A) provides that
an unsworn statenent nmay be made “in extenuation, in mtigation
or to rebut matters presented by the prosecution, or for al

t hree purposes whether or not the accused testified prior to
findings.” The fact that appellant was interrogated outside the
presence of counsel, even if not justified or excusable, does
not serve to “explain the circunstances” of the offense, tend to
“l essen the punishnent to be adjudged,” or rebut anything
presented by the prosecution. See R C.M 1001(c)(1l). In this
case, voluntarily waiving the right to raise this issue in an
unsworn statenent did not deprive appellant of a “conplete

sent enci ng proceeding.”

Finally, Appellant points out that his initial
understanding with the Governnent concerning the substance of
the pretrial agreenment did not include the provision that
requi red Appellant not to discuss the AFCSI questioning. It was

only after the notification pursuant to Uniform Rules Rul e

3.1(D) that the Governnment insisted on the contested provision.
Appel | ant appears to argue that the Governnment shoul d be

required to honor the initial pretrial agreenent discussions.

11
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Prior to the finalization of the pretrial agreenent the
Gover nment proposed an additional term Rule for Courts-Mrtial
705 clearly provides that acceptance of the pretrial agreenent
is solely within the discretion of the convening authority. The
conveni ng authority was not bound by the initial discussions
bet ween the Governnent and the defense counsel. Moreover, the
Government in this case was not estopped from changing their
position on the proposed agreenent. At that point the Appellant
coul d have choosen to either accept the pretrial agreenent or
reject it and go to trial, where he could have rai sed any

appropriate issue in an unsworn statenent.

CONCLUSI ON

The mlitary judge in this case conducted an appropriate
inquiry into whether Appellant understood the inplications of
t he wai ver, and whether it was voluntarily and know ngly
executed. We agree with the mlitary judge s determ nation that
the wai ver was voluntarily and know ngly executed. Under the
facts presented in this case, we hold that Appellant’s waiver of
his right to discuss, in his unsworn statenent, that the AFQCSI
interrogated himw thout notifying his defense counsel does not

viol ate public policy.

12
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The decision of the Air Force Court of Crimnal Appeals is

therefore affirned.

13
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